INTRODUCTION
In July 2000, Justice Sundberg of the Federal Court handed down one of the most controversial decisions of recent times in McBain v Victoria. 5 Sundberg J decided that certain provisions of the Infertility Treatment Act 1995 (Vic) (the IT Act) that restricted access to assisted reproductive services to married women or women in heterosexual relationships were inconsistent with the Sex Discrimination Act 1984 (Cth) (the SDA) and thus inoperative. None of the parties involved in the case wished to appeal the decision. Indeed, Victoria had not presented any argument to the Court on the question of validity. 6 In the absence of an active respondent, Sundberg J had granted the application of the Australian Catholic Bishops Conference (the Bishops) and the Australian Episcopal Conference of the Catholic Church (the Episcopal Conference) to appear as amicus curiae, 7 but this of course did not permit the Bishops or the Episcopal Conference to appeal the decision. In the absence of any appeal, the Bishops sought to challenge the decision in a different way -by seeking certiorari in the original jurisdiction of the High Court. The High Court unanimously dismissed the Bishops application. 8 The judicial chapter of the McBain Case is now over, though the legislative chapter may continue, as the Howard government has indicated it will re-introduce legislation to amend the SDA and override the Federal Court's decision. 9 The High Court proceedings in McBain raised both procedural and substantive issues of considerable importance. The substantive issues concerned equality of access to assisted reproductive services and the broader issue of the scope and operation of the SDA, which gives effect to Australia's international legal obligations concerning discrimination against women. The procedural issues raised important questions of principle concerning when litigation may be reopened and the role of a non-party (in 
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The Conclusion of the McBain Litigation 509 ____________________________________________________________________________________ this case, the Catholic Church) in enforcing legislation. Although both the substantive and procedural issues were argued before the Court, ultimately the Court dealt only with the procedural issues. One feature of the judgments in the High Court is that they are very technical and almost entirely divorced from the controversial issue of access to assisted reproductive services, although they had a significant impact on women's access to such services.
In this article I will first outline the background to the litigation. I will then examine the substantive issues raised by the Bishops and the Episcopal Conference, but not addressed by the High Court, concerning the scope and operation of the marital status discrimination provisions of the SDA. I argue that these issues will eventually come before the courts and ought to be resolved in such a way as to maximise the protection against discrimination offered by the SDA. I will also analyse the High Court judgments in relation to the procedural questions concerning the Court's jurisdiction and its discretion as to whether to grant the remedy sought by the Bishops. Here I argue that the two different approaches adopted by the majority and the minority reflect an emphasis on different aspects of the rule of law, and that the minority approach is to be preferred. Finally, I will consider where the High Court's decision in Re McBain leaves us in terms of access to such services.
II BACKGROUND
For many years, lesbian couples and single women in Victoria have been travelling interstate to seek access to a variety of assisted reproductive services, including in vitro fertilisation (IVF) and, more often, assisted insemination. The reason for this interstate travel was the effect of certain sections of the IT Act , 10 which prevented doctors from providing such services to women who were not married or in a de facto relationship with a man. Women in South Australia had also been faced with similar provisions, but these had been declared inoperative by the South Australian Supreme Court in 1996 11 on the basis that they were inconsistent with s 22 of the SDA, which relevantly provided:
(1) It is unlawful for a person who, whether for payment or not, provides goods or services … to discriminate against another person on the ground of the other person's sex, marital status [or] pregnancy … -(a) by refusing to provide the other person with those goods or services …; (b) in the terms or conditions on which the first-mentioned person provides the other person with those goods or services or makes those facilities available to the other person; or (c) in the manner in which the first-mentioned person provides the other person with those goods or services or makes those facilities available to the other person. Pearce v South Australian Health Commission (1996) 66 SASR 486.
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Volume 30 ____________________________________________________________________________________ woman, Leesa Meldrum, who was single and infertile, but felt unable to do so as a result of s 8(1) of the IT Act. 12 That section provided: 13 A woman who undergoes a treatment procedure must-(a) be married and living with her husband on a genuine domestic basis; or (b) be living with a man in a de facto relationship.
Sections 6 and 7 provided that a doctor who disregarded the requirements of s 8 could be subject to 4 years imprisonment. It was also likely that a doctor who breached the IT Act would lose his or her license to provide assisted reproductive services under the Act. 14 The Royal Women's Hospital, where Dr McBain was based, had already been the subject of a complaint by a single woman to the Human Rights and Equal Opportunity Commission under the marital status ground of s 22 and had, after a hearing, been found in violation of the SDA and ordered to pay damages in the sum of $8,551. 15 The Commissioner in that case took the view that the existence of the IT Act was no defence to a discrimination claim under the SDA and that, although the two Acts appeared to be inconsistent and thus the Victorian Act invalid, it was beyond the power of HREOC to determine that question. 16 That decision was accepted by the Hospital and review in the Federal Court was not pursued. It clearly indicated that doctors in Victoria were at risk of further discrimination claims if they continued to refuse to treat lesbian couples or single women.
Of course, doctors could have chosen to abide by the SDA and treat such women, but this would leave them open to prosecution under the IT Act and to loss of their licence to provide assisted reproductive services. Dr McBain thus commenced proceedings in the Federal Court, seeking a declaration that s 8(1) of the IT Act was inoperative as a result of its inconsistency with the SDA. The respondents to the proceedings were the State of Victoria, the Victorian Minister for Health, the Infertility Treatment Authority (which administered the IT Act and the licensing scheme) and Ms Meldrum who, as matters stood, could have successfully sued Dr McBain for discrimination on the basis of marital status because he refused to treat her in Victoria because she was unmarried.
This was a classic s 109 case, in that Dr McBain was confronted with two laws, one that commanded him not to discriminate and one that commanded him to discriminate. It was perhaps for this reason that, before the Federal Court, Victoria chose not to make submissions in defence of its law-the case appeared to be clear
No doubt he also wished to treat other Victorian women in Victoria, but the proceedings were founded on his wish to treat Ms Meldrum. 13 Notably, the section had originally permitted only married women to access services. However, after a successful discrimination case in 1997 (MW v Royal Women's Hospital [1997] 18 In the absence of an active contradictor amongst the respondents, it was not surprising that Sundberg J granted the Bishops and the Episcopal Conference leave to appear as amici curiae in the case, to put several arguments in support of the IT Act's validity. An application for leave to intervene in the case as a party was abandoned by the Bishops and the Episcopal Conference, a fact that became crucial to the ultimate resolution of the litigation.
The Bishops' and the Episcopal Conference's submissions were based on two arguments: the interpretation of the term 'services' in the SDA, which they contended should be interpreted to exclude assisted reproductive services, and the effect of s 32 of the SDA, which provided that s 22's prohibition of discrimination on the basis of marital status did not apply 'to or in relation to the provision of services the nature of which is such that they can only be provided to members of one sex'. Sundberg J rejected the Bishops' and the Episcopal Conference's arguments and held that the SDA did cover assisted reproductive services and that the IT Act was inconsistent with the SDA and inoperative to the extent of the inconsistency. 19 There was much rejoicing and gnashing of teeth.
III THE HIGH COURT PROCEEDINGS
Once it became clear that none of the parties to the McBain Case would appeal, it was thought that the judicial consideration of these issues was concluded. However, not content with the decision, the Bishops and the Episcopal Conference commenced proceedings in the original jurisdiction of the High Court, seeking certiorari to quash Sundberg J's decision, mandamus to compel him to exercise his jurisdiction according to law and prohibition against Sundberg J and against Dr McBain to prevent him from acting on the decision. 20 Ultimately, however, the case was argued principally on the (Cth) . 23 Because of a potential problem regarding the standing of the Bishops and the Episcopal Conference to institute proceedings in this way, the Episcopal Conference sought and obtained a fiat from the Commonwealth Attorney-General. 24 The fiat, however, was only partial-it was limited to 'an application for relief on the basis that the [SDA] does not, as a matter of construction, apply to infertility treatment the subject of the [IT Act] and is not inconsistent with the [IT Act] for the purpose of section 109 of the Constitution'. 25 It did not cover the arguments that the Bishops and the Episcopal Conference foreshadowed in their written submissions to the effect that the prohibition on marital status discrimination in the SDA was unconstitutional. As a result of the fiat, there were two proceedings on foot-one brought by the Bishops and the Episcopal Conference, and one brought by the Attorney at the relation to the Episcopal Conference.
Initially Dr McBain was not joined as a party to the High Court proceedings-the only respondent was Sundberg J. As is customary, Sundberg J did not appear to defend his judgment. As a result, it appeared that there would be no contradictor. However, at a directions hearing the Women's Electoral Lobby (WEL) sought, and was granted, leave to intervene to support Sundberg J's decision. The Human Rights and Equal Opportunity Commission (HREOC) was also granted leave to intervene in support of the decision, and the Australian Family Association was granted leave to intervene in support of the Bishops and the Episcopal Conference. An individual woman who also sought to intervene was denied leave. 26 The Attorney-General for the Commonwealth also intervened using his statutory right of intervention under s 78A of the Judiciary Act 1903 (Cth). The Attorney made arguments partly in support of the Bishops and the Episcopal Conference and partly against them, raising the unusual situation of the Attorney arguing against the relator.
_____________________________________________________________________________________ 21
This appears from the judgments of Gaudron and Gummow JJ (Re McBain, ) and McHugh J ibid [84] . However, it is unclear from the transcript that the application for prohibition and mandamus was ever in fact abandoned.
22
Giving the legislature the power to confer on the High Court original jurisdiction in 'any matter … arising under this Constitution, or involving its interpretation '. 23 Section 30(a) of the Judiciary Act 1903 (Cth) confers original jurisdiction on the High Court 'in all matters arising under the Constitution or involving its interpretation' and section 32 empowers the Court in the exercise of such jurisdiction 'to grant … all such remedies whatsoever as any of the parties thereto are entitled to in respect of any legal or equitable claim properly brought forward by them respectively in the cause or matter; so that as far as possible all matters in controversy between the parties regarding the cause of action, or arising out of or connected with the cause of action, may be completely and finally determined, and all multiplicity of legal proceedings concerning any of such matters may be avoided'. Re McBain [48] . This was not the first time a partial or limited fiat had been granted by an Attorney-General: see Corporation of the City of Unley v State of South Australia (1996) 67 SASR 8, 10. 26 She wished to make arguments concerning s 117 of the Constitution, which had little prospect of success on the Court's current approach to that section.
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The Conclusion of the McBain Litigation 513 ____________________________________________________________________________________ At the hearing of the case before the High Court, full argument was put on both procedural and substantive issues. The Court, in a 7-0 result comprising six separate judgments, dismissed the Bishops' and the Episcopal Conference's application. None of the judges reached the substantive issues-all the judges disposed of the case on procedural grounds, though for varying reasons. The substantive issues are nonetheless important. I will address those issues first, before turning to the procedural issues addressed in the judgments.
IV THE SUBSTANTIVE ISSUES: THE SCOPE OF THE SDA
Re
McBain has left open two important questions about the operation of the SDA. First, there is some doubt about the extent to which the SDA prohibits discrimination on the basis of marital status. Second, there is also doubt about what services are excluded from the operation of the Act on the basis that they can only be provided to persons of one sex. These two issues will be addressed below. I also note that Callinan J expressed a 'reservation' as to the constitutional validity of the entire SDA. 27 This appears to reflect a view that the external affairs power is insufficient to provide the constitutional foundation for the implementation of a treaty obligation. On this issue, Callinan J seems to be out on a rather long limb; it is exceedingly doubtful that a majority of the High Court will overturn the now settled principle that the external affairs power provides the Commonwealth with the legislative power to implement Australia's treaty obligations. The 4-3 majority in Commonwealth v Tasmania 28 has been upheld in a series of cases 29 and has more recently become a 5-1 majority. 30
1
The extent to which marital status discrimination is prohibited by the SDA On its face, s 22 of the SDA prohibits all discrimination on the basis of marital status in the provision of services. However, the relevant provisions of the SDA are expressed to apply 'to the extent that [they] See ss 9(4) and 9(10) SDA. The reason for this restriction is that in part the SDA is based on the external affairs power. Other parts of the SDA effectively prohibit marital status discrimination using other constitutional powers, but these did not cover the services provided by Dr McBain.
32
Opened for signature 1 March 1980, 1249 UNTS 13 (entered into force 3 September 1981).
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This argument turned primarily on whether CEDAW prohibits all kinds of marital status discrimination, or whether it simply protects all women from sex discrimination-that is, differential treatment when compared with men-regardless of their marital status. The Convention itself, in art 1, defines 'discrimination against women' as: any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field (emphasis added) .
The Bishops and the Episcopal Conference argued that this provision indicated that CEDAW is concerned about equality between men and women only, and not discrimination between women on the basis of marital status, which is what occurred in relation to access to assisted reproductive services. WEL and the Commonwealth Attorney, on the other had, argued that CEDAW is concerned with two different kinds of discrimination: sex discrimination and marital status discrimination. WEL and the Attorney pointed to other provisions of CEDAW that evinced a concern with marital status discrimination (such as Article 16 33 ) and a more general concern with 'all forms of discrimination against women' (Article 2 34 ). WEL also referred to General
Article 16 relevantly provides (emphasis added): 1.
States Parties shall take all appropriate measures to eliminate discrimination against women in all matters relating to marriage and family relations and in particular shall ensure, on a basis of equality of men and women: … (d) The same rights and responsibilities as parents, irrespective of their marital status, in matters relating to their children; in all cases the interests of the children shall be paramount; (e) The same rights to decide freely and responsibly on the number and spacing of their children and to have access to the information, education and means to enable them to exercise these rights;
34
Article 2 relevantly provides (emphasis added): States Parties condemn discrimination against women in all its forms, agree to pursue by all appropriate means and without delay a policy of eliminating discrimination against women and, to this end, undertake: (a) To embody the principle of the equality of men and women in their national constitutions or other appropriate legislation if not yet incorporated therein and to ensure, through law and other appropriate means, the practical realization of this principle; (b) To adopt appropriate legislative and other measures, including sanctions where appropriate, prohibiting all discrimination against women; (c) To establish legal protection of the rights of women on an equal basis with men and to ensure through competent national tribunals and other public institutions the effective protection of women against any act of discrimination; (d) To refrain from engaging in any act or practice of discrimination against women and to ensure that public authorities and institutions shall act in conformity with this obligation;
The Conclusion of the McBain Litigation 515 ____________________________________________________________________________________ Recommendation 24 of the CEDAW Committee, the body that oversees CEDAW's implementation. 35 That recommendation states that:
States Parties should not restrict women's access to health services … on the ground that women do not have the authorisation of husbands, partners, parents or health authorities, because they are unmarried or because they are women.
HREOC supported this approach and provided references to the travaux préparatoires for CEDAW that indicated a concern amongst the drafters to eliminate discrimination on the basis of marital status. 36 Thus WEL, HREOC and the Attorney argued that CEDAW, and hence the SDA, prohibited discrimination between women on the basis of marital status-that is, treating single women differently from married women-as well as discrimination between women and men on the basis of marital status-treating married women differently from single men, for example.
The Bishops' and the Episcopal Conference's argument has potentially far-reaching consequences for the protection of individuals from discrimination on the basis of marital status in Australia. If they are correct, then that protection is much more limited than has been thought for many services, not just assisted reproductive services. 37 There is little doubt that this issue will be brought before the courts in the future in a properly instituted case involving discrimination on the basis of marital status. In my view, the construction adopted by WEL, HREOC and the Attorney is correct and is supported by other articles of CEDAW, by General Recommendation 24 and by the travaux préparatoires. 38 Marital status discrimination in the broad sense will be validly and effectively prohibited in relation to many services using the corporations power and various other s 51 powers such as banking, insurance and interstate and international trade and commerce (see SDA ss 9(11)- (18)). But these powers do not support the legislation comprehensively in relation to provision of goods and services. Medical services are one key example where the external affairs power and CEDAW are required to give support to the reach of the SDA. There are no doubt other services carried out by persons who are not within the reach of the legislation except by virtue of the external affairs power. 
2.
Services that can only be provided to persons of one sex The second substantive argument turned on the application of s 32 of the SDA. That section provides that the prohibitions on discrimination in s 22-including the prohibition on marital status discrimination-do not apply 'to or in relation to the provision of services the nature of which is such that they can only be provided to members of one sex'. 40 If assisted reproductive services are services that can only be provided to members of one sex, then it is lawful to discriminate on the basis of marital status in providing those services. The Bishops and the Episcopal Conference, supported by the Commonwealth, argued that the service in question was transferring an embryo to a woman's body, a service that can only be provided to women. WEL, supported by HREOC, argued that the service in question was 'infertility treatment' or, more generally, assisted reproductive services, which can and are provided to men and women, particularly where the reason for seeking treatment is that the male is infertile. The argument thus turned on the appropriate level of generality at which to define the services provided by Dr McBain. This argument, too, has potentially far reaching consequences, because if a low level of generality is adopted then services such as treatment for breast cancer-only able to be provided to women-may be denied to single women (or married women) with impunity, even though such services might also be described more generally as treatment for cancer.
The parliamentary debates on the SDA indicate that s 32 was included to allay the fears of anti-abortion groups and politicians that s 22 of the SDA would somehow enshrine in legislation a woman's right to abortion. 41 Because s 22 prohibits discrimination on the basis of pregnancy, Senator Harradine argued that, if a doctor provided services such as curettage to non-pregnant women, a refusal to provide such a service to a pregnant woman might constitute discrimination on the basis of pregnancy. 42 Section 32 was introduced to make it clear that the SDA would not apply to abortion. 43 The drafting of the section, however, goes much further that that and excludes from the operation of the Act any services that can only be applied to members of one sex.
In my view, the parliamentary debates reveal that Parliament's intention in including s 32 was to ensure that doctors and hospitals did not have to provide abortion and other services that could only be provided to one sex if they did not wish to. Thus a refusal to provide a woman with an abortion, or other services such as pregnancy testing, would not constitute unlawful discrimination. However, in so far as s 22 contains not only the pregnancy and sex discrimination prohibitions, but also the prohibition on marital status, the broad language of s 32 is problematic. Applying it according to its terms, a person who provides abortion or pregnancy testing may choose to provide those services only to married women-the discrimination involved in such a scenario does not attract the operation of s 22 because these services can only be provided to women. And, on the Bishops' and the Episcopal Conference's approach, the section would allow marital status discrimination in relation to a broad range of services that can be defined at a low level of generality to apply only to one sex, such as treatment for breast cancer, prostate cancer, cervical cancer and so on. Yet it is by no means clear that Parliament intended such a result. HREOC argued that s 32 simply did not apply to marital status discrimination, but such an argument is difficult to support given the way the Act is drafted.
Somewhat ironically, Senator Harradine's suggested amendments to the Sex Discrimination Bill, prior to its enactment, 44 were narrowly tailored to achieve his desired objective concerning abortion and would not have opened up the potential for the argument put by the Bishops and the Episcopal Conference in this case. Ultimately, the operation of s 32 remains open for further examination in future cases involving marital status discrimination. In my view the preferred construction of s 32 should be a narrow one, so as to limit its operation. As Kirby J pointed out in argument, 45 the SDA is a key piece of human rights legislation and a construction that protects rights rather than limits them should be adopted. Ultimately, it would be desirable for s 32 to be amended to narrow its potential operation, but this seems unlikely to occur in the near future given the current political climate.
V THE PROCEDURAL ISSUES
While the substantive issues have been left open by the High Court, the various judgments have shed some light on the procedural questions that arise when a party seeks to re-open concluded litigation between parties. Although the Court unanimously dismissed the Bishops' and the Episcopal Conference's application, there was a spilt in the Court on the basis for that rejection. Four judges concluded that the Court had no jurisdiction to hear the case, whereas three judges concluded that jurisdiction existed but the Court should exercise its discretion to refuse relief. The first of the procedural issues concerned the Bishops' and the Episcopal Conference's standing. This was in part defused by the grant of the fiat, though not entirely so due to the limited nature of the fiat and the fact that the relator proceedings were instituted out of time and so an extension was required in order for them to succeed. The Bishops and the Episcopal Conference argued first, that a stranger could 
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Volume 30 ____________________________________________________________________________________ obtain certiorari-that is, that there was no standing requirement attached to the remedy. They also argued that the Church provided various services, such as adoption and obstetric services, to married couples only and that this gave them a sufficient interest in the proceedings. WEL argued that, as the Bishops and the Episcopal Conference did not provide assisted reproductive services to any persons, their interest was simply 'intellectual and emotional' and thus not sufficient, on the present state of the authorities, to give them standing.
The second procedural issue that agitated the Court during oral argument was the odd position of the Commonwealth Attorney-General. The Attorney, by granting the fiat, was formally a party to the case, yet also sought to intervene and then sought to argue both for and against the Bishops and the Episcopal Conference.
The third procedural issue of concern to some members of the Court was the fact that the Bishops and the Episcopal Conference were attempting to use the Court's original jurisdiction to bypass the ordinary appeals process in circumstances where the parties did not wish to appeal the original judgment. As Gaudron J put it in oral argument, the Church and the Bishops 'sought to interfere in … litigation that is completed'. 46 These three procedural issues together raised the question of whether there was a 'matter' involved in the proceedings, as required by the Constitution in order to found the Court's jurisdiction. Further, even if there was a 'matter' and relief could be granted to the Bishops and the Episcopal Conference, there remained the question of whether the Court should grant such relief in the exercise of its discretion. I will deal first with the question of 'matter' and then turn to the discretion question.
1
Was there a 'matter'?
(a) The Bishops' and the Episcopal Conference's application A majority of the Court-Gleeson CJ, Gaudron and Gummow JJ in a joint judgment, and Hayne J-concluded that there was no matter involved in the Bishops' and the Episcopal Conference's application for relief. These judges viewed the application as an attempt to have the court determine an abstract question of law. 47 The Court has long held that it is not permitted to give advisory opinions, 48 and the majority approach is another step in this line of authority.
The starting point for the reasoning of the majority was the fact that no jurisdictional error on the part of Sundberg J was alleged by the Bishops and the Episcopal Conference. 49 This was important as the majority appeared to be of the view that, had a jurisdictional error been asserted, there may well have been a matter, 
48
In re Judiciary and Navigation Acts (1921) Rather than being concerned with an excess of power by Sundberg J, the Bishops and the Episcopal Conference were concerned with the process of reasoning adopted by the judge in the original litigation. This concern was insufficient to give rise to a matter. 51 As Gleeson CJ put it:
People who were not parties to litigation do not have a claim of right to have judicial decisions quashed because they are erroneous. 52 As can be seen, integral to the Chief Justice's reasoning (and that of Gaudron and Gummow JJ, with whom Hayne J agreed 53 ) was the fact that the Bishops and the Episcopal Conference were not parties to the proceedings in the Federal Court. Of course, had they been parties they would have been able to exercise the right of appeal to the Full Federal Court and then, by special leave, to the High Court and would not have needed to seek relief in the Court's original jurisdiction. The majority judges noted the existence of adequate appellate avenues. 54 As Gaudron and Gummow JJ (with whom Hayne J agreed) commented:
The circumstance that appellate standing was limited to parties to the Federal Court litigation cannot render those appellate processes inadequate because strangers lack the standing to meddle in concluded litigation. 55 All judges in the majority also emphasised that there was no controversy between the Bishops and the Episcopal Conference on the one hand and either Sundberg J or Dr McBain on the other. The judge had discharged his function by exercising his jurisdiction and had no other interest in the matter. 56 Dr McBain obtained protection against action against him by Victoria or its authorities, but no relief was ultimately sought against him and he had no legal dispute with the Bishops or the Episcopal Conference. 57 In the absence of a controversy between the parties, the case involved no matter.
Further, according to Gaudron and Gummow JJ (with whom Hayne J agreed), in order to found jurisdiction under s 76(i) of the Constitution, the Bishops and the Episcopal Conference had to assert some right, title, privilege or immunity under the Constitution. 58 No such right, title, privilege or immunity was involved here, as the Bishops and the Episcopal Conference did not dispute the valid operation of the State law-to the contrary, they sought to uphold it and had no interest in relief from its requirements. Although not mentioned by Gaudron and Gummow JJ, this is especially so as the Bishops and the Episcopal Conference do not provide any services that fall 
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Volume 30 ____________________________________________________________________________________ within the operation of the IT Act. The Catholic Church is opposed to the use of all assisted reproductive services in all circumstances, even within marriage. 59 Thus what the Bishops and the Episcopal Conference were seeking was to make others obey the IT Act-they themselves were not affected by that Act at all.
Also bound up in the question of matter was the Bishops' and the Episcopal Conference's standing-or lack thereof. Implicit in the discussion of the majority judges was a concern that the Bishops and the Episcopal Conference did not have a sufficient interest in the case to amount to standing and so to constitute a matter. However, the issue of standing was not discussed in detail, in part because to some extent the standing problem had been cured by the issue of the fiat. But Gaudron and Gummow JJ (with whom Hayne J agreed) concluded with a quote from Griffith CJ in the Union Label Case:
The first condition of any litigation in a Court of Justice is that there should be a competent plaintiff, ie, a person who has a direct material interest in the determination of the question sought to be decided. The Court will not decide abstract questions, nor will it decide any question except when raised by some person entitled by reason of his interest to claim a decision. This doctrine should certainly not be relaxed for the purpose of bringing in question the validity of Statutes passed either by the Commonwealth Parliament or by a State legislature. 60 For the majority judges, the policy consideration driving their judgments was the interest in the finality of litigation between parties, a concern that concluded proceedings not be re-opened by strangers to those proceedings.
In contrast to the majority, McHugh J, with whom Callinan J agreed, was driven by a different policy consideration: the proper administration of justice. 61 That is, the law should be correctly interpreted and applied. He held that there was a 'matter' involved in the litigation and the Court thus had jurisdiction to deal with the Bishops' and the Episcopal Conference's claim. McHugh J took the view that a claim for certiorari to quash an order of a lower court was sufficient to constitute a matter, as there was a controversy between the decision-maker and those who sought to support his decision, on the one hand, and the applicant for certiorari on the other. 62 It was irrelevant that the order of the lower court had settled litigation between other parties -the claim for certiorari constituted a new and separate matter. 63 McHugh J also took the view that the issue of standing was no obstacle, as a stranger-that is, someone without a special interest in the subject matter and who was not a party to the proceedings belowcould seek certiorari. 64 Importantly, McHugh J held that there was no constitutional requirement that a person must have a 'special interest' in the subject matter of the litigation in order to bring proceedings. (1908) The other minority judge, Kirby J, based his decision on the question of 'matter' largely on the fact that the Attorney-General's fiat had cured the standing problem and thus resolved the issue of whether there was a matter. 66 Kirby J thus seems simply to equate the issues of standing and matter-if there is a party with standing, then there is a matter. Although he assumed for the purposes of argument that the Bishops and the Episcopal Conference had no standing to bring their claim, he indicated that he might have held that they did have standing, as he was not convinced that their interest was merely 'intellectual or emotional '. 67 This view stemmed, it seems, from the fact that the Bishops and the Episcopal Conference 'do not presently provide IVF services to unmarried persons' and therefore wished to confirm that the law 'does not, in Victoria, impose any legal duty on their interests, or anyone else, to provide fertilisation procedures to single women such as Ms Meldrum'. 68 With respect, this statement ignores the fact that the Bishops and the Episcopal Conference provide IVF and related services to no-one, married or unmarried 69 -nor did they assert the provision of such services in their affidavits or submissions. 70 Had they provided such services, they almost certainly would have had standing. 71 But given that they do not, it cannot be suggested that they are at risk of suit for marital status discrimination in relation to those services. Nor are they affected by the Victorian law, as it applies only to those who do provide IVF and related services. Thus Kirby J's suggestion that the Bishops and the Episcopal Conference have standing is problematic and perhaps based on a misunderstanding of what their activities in fact involve. Kirby J also took the view that the Court should take a broader view of standing, 'sufficient to secure a decision of a court on a constitutional and legal point of importance to it'. 72 See above n 59. Some Catholic hospitals, which are entities separate from the Bishops and the Episcopal Conference and were not parties to the litigation, do provide some forms of fertility treatment, such as fertility tracking, ovulation induction and gamete intra-fallopian transfer (the latter of which is covered by the Infertility Treatment Act 1995 (Vic)). Inquiries suggest that they provide at least some of these services to single women. But they do not, as I understand it, provide IVF (which was the service in issue in the McBain litigation) or donor insemination. The Melbourne Assisted Conception Centre, associated with the Mercy Hospital, for example, 'works within the ethical guidelines as set out by the Catholic Church and endeavours to take on a more natural approach toward Reproductive Medicine'.<http://www.assistedconception.com.au/> at 21 November 2002. It does not offer IVF. 70 Rather, the Bishops and the Episcopal Conference asserted the provision of various other services, such as adoption services and family planning services to married couples only: see Prosecutors' Submissions in Reply (copy on file with author). The Bishops and the Episcopal Conference may have standing to challenge the application of the SDA to them in relation to those services, but that does not mean that they have standing to challenge the application of the SDA to Dr McBain and the operation of the IT Act in relation to IVF and related services. 
Attorney-General (NSW); Ex rel Tooth & Co Ltd v Brewery Employees Union of New South Wales
522
Federal Law Review
Volume 30 ____________________________________________________________________________________ Law Reform Commission in its most recent examination of the rules of standing, Beyond the Door-Keeper: Standing to Sue For Public Remedies. 73 Like McHugh J, Kirby J also held that there was a new matter, constituted by the proceedings for certiorari brought by the Attorney-General against Sundberg J and Dr McBain, though obviously it was related to the matter raised in the Federal Court between Dr McBain and the Victorian authorities. 74 Perhaps ironically, the intervention of WEL to put arguments against the Bishops and the Episcopal Conference ensured that there was a live controversy to be determined by the Court. 75 Furthermore, Kirby J explained that the grant of jurisdiction in s 76(i) of the Constitution should be construed broadly and not in any narrow technical sense. 76 Nor was the use of that jurisdiction in this fashion a subversion of the appeals processindeed, Kirby J pointed out various advantages of having an original jurisdiction running to some extent parallel with the Court's appellate jurisdiction. 77
(b)
The Attorney-General's application Although the question of whether a matter existed was common to both applications, the relator action brought by the Attorney-General raised some distinct issues that are appropriately considered separately. Of particular interest is the question of whether the Attorney-General's fiat could create a matter where there would not otherwise be one, because of the special position of the Attorney-General. The argument that the Attorney-General's proceeding involved a matter even if the Bishops' and the Episcopal Conference's proceeding did not arose from the fact that traditionally the Attorney-General has been granted standing to bring cases even in the absence of a concrete fact situation, as the guardian of the public interest. 78 In this case there was a concrete fact situation-Dr McBain's proposed treatment of Leesa Meldrum-and so the Attorney's position appeared quite strong. The anomaly, however, was that this case involved the Commonwealth Attorney-General seeking to uphold the law of a State, something usually undertaken by the relevant State Attorney-General. Dixon J's justification for the special position of the Attorneys-General in the Pharmaceutical Benefits Case was as follows:
It is the traditional duty of the Attorney-General to protect public rights and to complain of excesses of a power bestowed by law and in our Federal system the result has been to give the Attorney-General of a State a locus standi to sue for a declaration wherever his _____________________________________________________________________________________ 73 Report No 78 (1996) . See also Australian Law Reform Commission, Standing in Public Interest Litigation, Report No 27 (1985) ; Peter Cane, 'Open Standing and The Role of Courts in a Democratic Society ' (1999) Thus the attempt by the Commonwealth Attorney in this case was unusual and was the subject of some discussion by the Court.
The majority took the view that the special position of the Commonwealth Attorney-General did not extend to seeking to uphold the validity of a State law. 80 In Gleeson CJ's view, the Attorney was not attempting to administer or enforce the law of Victoria; nor had any attempt to administer or enforce any law of the Commonwealth been impeded. Thus the Attorney's complaint that a law of a State had been held invalid did not give rise to a matter. 81 Gaudron and Gummow JJ (with whom Hayne J agreed) took the view that the '"particular right" of each Attorney lies in the enlisting of the judicial power of the Commonwealth to ensure observance by the other polities of the requirements of the federal compact expressed in the Constitution'. 82 Furthermore, Gaudron and Gummow JJ stated that:
the Attorney-General, consistently with Ch III, cannot have a roving commission to initiate litigation to disrupt settled outcomes in earlier cases, so as to rid the law reports of what are considered unsatisfactory decisions respecting constitutional law. 83 In contrast, Kirby J found no difficulty in the fact that the Attorney's fiat concerned the validity of a State Act, as a s 109 case necessarily involves the operation of a Commonwealth law. 84 Kirby J's approach is, in my opinion, persuasive. If the Commonwealth Attorney considers that a Commonwealth law has been misconstrued so as to render a State law invalid, the Commonwealth Attorney would seem to have an interest in the correct interpretation and application of the Commonwealth law, notwithstanding that the result of the Commonwealth Attorney's application will be the upholding of a State law. The Attorney's interest here is in the proper administration of the Commonwealth law. Of course, the mere fact that the Attorney may have an appropriate interest is not sufficient to give the Court jurisdictionjurisdiction must be established under one of the heads of jurisdiction in ss 75 or 76 of the Constitution. Section 76(i) was the jurisdiction invoked in this case, and Kirby J's conclusion that a case concerning s 109 inconsistency is a case 'arising under this Constitution' 85 seems to be correct.
(c)
'Matter' and the rule of law John Williams has argued that the question of when a 'matter' exists should be determined by reference to the fundamental concept of the rule of law. 87 I agree with Williams, but argue that both the minority and majority can draw support from the rule of law for their approach to the question, as the rule of law is a composite concept made up of several different features. The rule of law is a somewhat slippery term, but it has been used to reflect what Lon Fuller termed the 'inner morality of law'. 88 This inner morality has eight features: law must be general, knowable, prospective, clear, consistent, possible of compliance, reasonably stable, and enforced as enacted. 89 Williams uses Joseph Raz's work on the rule of law to postulate a slightly longer set of principles:
(1) all laws should be prospective, open and clear; (2) law should be relatively stable; (3) the making of particular laws should be guided by open, stable, clear and general rules; (4) the independence of the judiciary must be guaranteed; (5) the principles of natural justice must be observed; (6) the courts should have review powers over implementation of other principles; (7) the courts should be easily accessible; and (8) the discretion of the crime preventing agencies should not be allowed to pervert the law. 90 These different aspects of the rule of law may be given different weight, and it is my argument that both the majority and minority judges in Re McBain are concerned with the rule of law, but the majority gives greater weight to the value of stability and the minority gives greater weight to Fuller's final value of enforcement of the law as enacted and to the need for the courts to engage in review. For the majority, finality of concluded litigation between parties-and hence certainty for those who had had a matter adjudicated-was of principal concern, rather than the correctness of the decision below. The majority judges stressed that the orders of the Federal Court bound only the parties to it and thus interference by a non-party was seen as inappropriate meddling in concluded litigation that had no effect on either the Bishops and the Episcopal Conference or on anyone else. The precedential effect in future cases of the Federal Court's reasoning was not sufficient to generate a 'matter'. 91 In contrast, the minority judges took the view that incorrect interpretations of the law by lower courts and tribunals need to be able to be corrected. They saw the judgment of the Federal Court as significant in public law terms in so far as it set a precedent and involved a declaration that the State law was invalid that would be 
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The Conclusion of the McBain Litigation 525 ____________________________________________________________________________________ relied upon not simply by the parties but by many others in Victoria and perhaps elsewhere. 92 In those circumstances, the ability of the High Court to correct errors in lower courts was important, even where the parties themselves were content with the outcome. As McHugh J put it, 'permitting strangers to apply for certiorari helps to ensure that "the prescribed order of the administration of justice" is not disobeyed'. 93 Kirby J was even more explicit:
if a party can demonstrate an error in the interpretation of federal and State legislation that has resulted in an order by a federal judge, purporting to invalidate in large part a public statute of a State, the correction of that error in properly constituted proceedings is not merely a matter of interest to the immediate parties. It is also one that affects all of the people of the Commonwealth living under its Constitution and laws. By covering cl 5 of the Constitution, all courts, judges and people of every State and of every part of the Commonwealth are bound by the Constitution and laws made by the Federal Parliament. If it could be shown that, erroneously, a State law has been held unconstitutional, the sooner that error is corrected, one might say, the better. 94 He also rejected the contention that the Bishops and the Episcopal Conference were intermeddling:
To provide … relief … does not amount to "intermeddling" in the exercise of the Federal Court's jurisdiction. It amounts to no more than ensuring that, in all matters arising under the Constitution or involving its interpretation, the Federal Court and its judges conform to their constitutional and legal duties. 95 The majority approach reflects a more formal approach to the rule of law-a concern with certainty and stability, 96 rather than with law's substantive content. In contrast, the minority reflects a more substantive approach to the rule of law-a concern that law should be enforced as it is enacted and a view that the incorrect interpretation and application of legal rules constitutes a form of injustice that is contrary to the rule of law. 97 The majority approach has a certain appeal, in that stability is an important value. Further, to permit the re-opening of concluded litigation by a third party appears to permit meddling by a stranger in the affairs of the parties, something that is generally undesirable. In this case, the meddling is even more problematic, as it amounts to an attempt by the Catholic Church to give effect to religious doctrine not adhered to by any of the parties, something to be wary of in a secular state. However, stability is not the only value that needs to be considered-and it may be that intermeddling, while generally undesirable, will in some circumstances be appropriate if it allows us to give effect to other values inherent in the rule of law.
The majority's approach means that, in similarly constituted cases, the Court simply has no jurisdiction, regardless of whether granting relief might be highly desirable in a particular situation. In contrast, the minority's conclusion that the Court had jurisdiction to deal with the Bishops' and the Episcopal Conference's case retains 
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Volume 30 ____________________________________________________________________________________ flexibility for the Court in the future and enables the Court to ensure, where appropriate, that lower courts are applying correct interpretations of the lawincluding the Constitution. As Kirby J pointed out, it will often be highly desirable to correct legal errors sooner rather than later, 98 before too many people have relied upon the erroneous judgment. Of course, the minority's approach to jurisdiction did not mean that it would necessarily grant the relief sought-relief remained within the discretion of the Court. As Simon Evans has pointed out, the virtue of judicial discretion 'is its potential to produce morally sensitive and morally nuanced decisions and to mediate effectively between competing values'. 99
2
Should certiorari issue? The Court's discretion (a) The factors relevant to the exercise of discretion McHugh J spent some time outlining the history of certiorari in order to demonstrate that certiorari is a discretionary writ, and not one available as of right, even where the Attorney is the moving party. 100 Other judges seemed to take this as given. 101 All judges turned their minds to the question of the Court's discretion whether to issue certiorari, although for the majority judges this was strictly speaking obiter dicta, as they had concluded they had no jurisdiction in the absence of a matter. Gleeson CJ said very little, and I will return to his comments below. From the various other judgments, several factors can be drawn that suggested the Court should exercise its discretion against the grant of relief:
• the Bishops' and the Episcopal Conference's lack of a special interest in the subject matter of the proceedings (considered relevant to the exercise of the discretion by five judges 102 ); • the fact that the Bishops and the Episcopal Conference had elected not to seek to intervene in the Federal Court proceedings, and that the Attorney, although served with a s 78B notice, had not sought as of right to intervene in those proceedings under s 78A of the Judiciary Act (considered relevant by six judges 103 ); • the absence of an appeal by any of the parties to the Federal Court proceedings, indicating that the parties were content with the decision (considered relevant by six judges 104 ); • the effect of quashing the Federal Court orders on third parties who may have relied upon those orders (considered relevant by three judges 105 );
_____________________________________________________________________________________ 98
Re McBain, [220] . It certainly was not argued that the substantive issues before the court could not come before the courts in the future, in properly constituted litigation. Given that, Kirby J's point is that there is virtue in these issues should be resolved now, not later. • if a State law has been erroneously held to be invalid, the sooner that error is corrected the better; 108 • the substantive issues were clearly important; 109 and • the prospect of further litigation on this issue should be removed by a decision on the substantive issues. 110 However, they concluded that the factors against granting relief outweighed those in favour of granting relief.
The identification of factors relevant to the Court's exercise of its discretion to grant the remedies sought by the Bishops and Episcopal Conference is important as it provides guidance for the courts in future cases, and guidance for those who seek to use the courts. As Kit Barker has noted in a different remedial context, transparency about the basis on which discretionary remedies are granted or denied is important. 111 Gleeson CJ was more cryptic in his comments about the Court's discretion, but seemed less convinced that relief should be refused if that issue were reached. He took the view that in order to consider the discretion issue properly an assessment of whether the Bishops and the Episcopal Conference would have been permitted to intervene under O 6 r 8 of the Federal Court Rules would have been required. 112 This was because:
If O 6 r 8 did not apply to their position, and they had no realistic prospect of becoming parties to the proceedings, then their decision to confine their role in the Federal Court to that of amici curiae, with the consequence that they had no right of appeal, would, in my mind, have a discretionary significance different from that which it might otherwise have. 
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Volume 30 ____________________________________________________________________________________ This seems to suggest that the Bishops' and the Episcopal Conference's election not to seek to intervene would only have worked against relief had they a right to intervene. If there was no right to intervene, then the Bishops ought not to have been criticised for not pursuing it. Gleeson CJ went on to note an additional factor that also seems to hint at the grant of relief:
Furthermore, a full appreciation of their position would require attention to the significance of the fact that the Victorian authorities did not seek, by argument, to uphold the Victorian legislation. 114
(b)
The effect of Sundberg J's orders The approaches to the question of discretion again reflect the difference in perspective of the majority and minority judges outlined above-that is, the emphasis on finality of proceedings between parties in the majority approach, and the emphasis on application of correct legal principle in the minority approach. The majority judges' analysis of discretion made no mention of the possible impact on third parties of quashing Sundberg J's orders; this is entirely consistent with their view of the proceedings as simply private litigation between private parties that bound only those parties. In contrast, the effect on third parties was clearly of some significance for the minority judges, who saw the Federal Court judgment as having a much broader significance. In terms of the reaction to the judgment by those involved in assisted reproductive services in Victoria (including doctors, clinics, patients and authorities such as the Infertility Treatment Authority ('ITA')), the minority are clearly correct in their assumption that doctors other than Dr McBain will have acted on the Federal Court's judgment and provided treatment to single women and lesbian couples seeking it. The ITA, too, has acted on the judgment in its dealings with all doctors who provide assisted reproductive services in Victoria, by informing doctors and others that the services are now available to women who do not fall within s 8(1) of the IT Act. 115 I will now turn to consider the legal position of those who have relied upon Sundberg J's decision-including both Dr McBain and other doctors. I will consider both the present situation, where Sundberg J's orders stand, and also the position if Sundberg J was to be overruled in future litigation. 116 . This is a possible scenario if there is a change in government. Alternatively, proceedings could be brought by a doctor who provided assisted reproductive services in Victoria and wished to deny those services to single women and/or lesbian couples and thus abide by the IT Act and not the SDA. 117 The time for lodging an appeal has now expired and given Dr McBain's reliance on the Federal Court's orders, it is unlikely that a Court would grant an extension of time.
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The Conclusion of the McBain Litigation 529 ____________________________________________________________________________________ in excess of jurisdiction. 118 There is, in his case, a res judicata between him and the State of Victoria and those of its agents who administer the IT Act-as between them, the sections of the IT Act declared invalid cannot operate to criminalise Dr McBain's conduct while the orders stand. 119 If the Victorian authorities sought in the future to prosecute Dr McBain, such an attempt would most likely be dismissed as an abuse of process.
If Sundberg J is later overruled, but his orders are not set aside, Dr McBain will remain protected by the orders. If the orders were ever to be set aside (which seems unlikely), then Dr McBain would, in my view, remain protected in relation to actions undertaken during the life of the orders, but would be unprotected in relation to any subsequent contraventions of the IT Act.
(ii)
The position of other infertility service providers The position of other doctors in a similar position to Dr McBain is not so clear. Although such doctors' reliance on the Federal Court orders was in good faith and reasonable, and also involved reliance on advice from the ITA, they would not necessarily be protected from prosecution if Sundberg J's orders were to be quashed or set aside or his decision was later overruled. 120 Indeed, there is a question whether such doctors are even protected from prosecution while those orders stand. Several of Sundberg J's orders are couched in general language, 121 The court declares that:
(1) Section 8(1) of the Fertility Treatment Act 1995 (Vic) ("the State Act"), to the extent to which it restricts the application of any treatment procedure regulated by it to a woman who - Those who now apply for orders quashing them were not parties to the proceedings in the Federal Court. For that reason, they are not in any way bound by the outcome of those proceedings. 124 This is, of course, the orthodox technical view of the effect of judicial orders, yet it seems to ignore the way in which declarations in constitutional matters such as this are treated by the community, particularly those who are affected by the laws declared invalid. Many doctors have relied upon Sundberg J's judgment-yet if they are not, strictly speaking, bound by it in their dealings with the relevant Victorian authorities, it is possible they are not in fact protected by the Federal Court's decision. If a change in attitude of the Victorian government were to occur, and a prosecution were to be initiated against a doctor-Dr X-for violation of the IT Act, could Dr X call in aid Sundberg J's decision as a defence? On a very technical approach, the answer may be 'no'-that decision did not bind Dr X, who was not a party to it, and thus it is not a defence. Nor would it bind the court before which Dr X was tried, though judicial comity would suggest it would be likely to be followed.
However, Dr X might also argue that the decision did bind the Victorian authorities and thus it would provide a defence in that the relevant sections were inoperative vis-à-vis Victoria in relation to the Victorian authorities whilst Sundberg J's orders remain on foot. Whether this would succeed, however, is unclear. Certainly, a doctor being convicted for actions taken in reliance on a decision of the Federal Court would be entirely unjust and at odds with the way in which both the legal and lay communities think about the effect of such decisions. But a different judge might conclude that Sundberg J was wrong and the relevant sections of the IT Act were not inoperative at all. On the majority approach, such a prospect is not out of the question.
One may of course ask whether doctors in this position would have any other defence. Essentially, if Sundberg J was wrong, they relied on a mistaken enunciation of the law by the Federal Court. Generally, of course, mistake of law is no defence. 125 There are, however, exceptions to this rule. One is that the law was impossible to discover. 126 This has to date been raised in the context of unpublished statutes or regulations. But it may be possible to argue that, so long as Sundberg J's orders were in existence it was impossible to ascertain that the law was other than that stated by the judge. 
The Conclusion of the McBain Litigation 531 ____________________________________________________________________________________ them and the relevant authorities. This, of course, would be cumbersome and could clog the courts with what should be unnecessary duplication of proceedings. What is more likely is that any attempt at prosecution would be stayed as an abuse of process, particularly as doctors have relied upon an authoritative statement of the law from the Federal Court, as well as on statements by the ITA concerning their legal obligations. 127 The legal issues for doctors in Victoria are potentially significant, even though prosecution or other disciplinary proceedings seem unlikely to materialise at this point in time. This indicates, in my view, that there is a problem with the majority's approach to the effect of declarations in public law cases, if my extrapolation of that approach is correct. Given the role of the courts in interpreting legislation and pronouncing on its constitutional validity, the rule of law requires that persons affected by laws be entitled to rely upon the orders of judges concerning validity even when those persons are not parties to the particular case. To view such orders as applying only between the parties and having no operation in respect of non-parties is to neglect the effect that judicial decisions in public law have in the minds of the public and, indeed, in much of the legal profession. It also undermines the rule of law to the extent that the law remains unclear and uncertain for those not parties to the original proceedings. Thus the minority view of the way in which the Federal Court's judgment operates is to be preferred to that of the majority.
V ACCESS TO ASSISTED REPRODUCTIVE SERVICES: WHERE ARE WE NOW?
Although the High Court decision was a great victory for WEL, it has not in fact altered the legal position for many women in Victoria seeking access to assisted reproductive services. The High Court's decision allows Sundberg J's decision to stand, so that, in my view, s 8(1) of the IT Act is inoperative generally, as are certain other sections in so far as they require a woman to be married or in a heterosexual de facto relationship to access assisted reproductive services. However, the Victorian government and the ITA have taken a very narrow view of the way in which Sundberg J's decision operates. Based on advice from Dr Gavan Griffith QC, 128 the ITA has concluded that only medically infertile single women or lesbian couples may access assisted reproductive services in Victoria. This opinion is based on the operation of s 8(3)(a) of the IT Act, which provides as follows:
Before a woman undergoes a treatment procedure-(a) a doctor must be satisfied, on reasonable grounds, from an examination or from treatment he or she has carried out that the woman is unlikely to become pregnant from an oocyte produced by her and sperm produced by her husband other than by a treatment procedure; 129
Griffith concluded that s 8(3)(a), read in light of the Federal Court decision, continues to apply to a married woman so that either she or her husband must be clinically _____________________________________________________________________________________ 127 Infertility Treatment Authority, above n 115. 128 Opinion of Gavan Griffith QC for the Infertility Treatment Authority, 4 August 2000; available from the ITA; copy on file with the author. 129 Note that 'husband' includes a woman's de facto male partner with whom she lives; 'oocyte' means 'an ovum from a woman' Infertility Treatment Act 1995 (Vic), s 3(1).
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Volume 30 ____________________________________________________________________________________ infertile in order to receive treatment. 130 In relation to single women or lesbian couples, he took the view that the words 'with the sperm of her husband' were simply to be excised from the Act, so that a doctor needed to be satisfied that the woman in question was unlikely to become pregnant with her own oocyte without the assistance of a treatment procedure. In Griffith's view, this imposed a requirement that a woman seeking either IVF or DI be 'clinically' infertile. 131 The primary flaw in Griffith's reasoning is that this interpretation simply continues the discrimination on the basis of marital status that Sundberg J ruled invalid. Under Griffith's interpretation, a married woman or a woman in a heterosexual de facto relationship who is not 'clinically' infertile may obtain assisted reproductive services because her husband is infertile and she is considered to be unlikely to become pregnant from her own oocyte without a treatment procedure. This is because as a society, we do not expect a woman in that position to attempt to become pregnant by engaging in sexual intercourse with a fertile man who is not her husband or partner. In contrast, an unmarried woman who is not 'clinically' infertile cannot obtain such services, because on Griifiths' approach it cannot be said that she is unlikely to become pregnant from her own oocyte without a treatment procedure, as she could engage in unprotected sexual intercourse with a fertile man and become pregnant. The difference in treatment of these women is based not on their medical position, but on the social expectations surrounding marriage and committed de facto relationships and the absence of social legitimacy given to those who are not in such relationships.
As an illustration, let us imagine a heterosexual couple, Sally and Tom, who are not married and do not cohabit (and thus do not fall within the terms of s 8(1)(b)). Sally is regarded in law as single. If she is fertile and Tom is infertile, they cannot obtain treatment. But if Sally and Tom got married or cohabited, they would immediately be eligible for treatment. Similarly, a 'clinically' fertile lesbian couple would be denied treatment-and they, of course, cannot choose to marry or cohabit to avoid the restriction. Single women, too, are denied treatment. However, as discussed, a 'clinically' fertile married woman would be able to receive treatment. This is direct discrimination on the basis of marital status. It is therefore inconsistent with the requirements of the SDA and thus invalid to the extent of the inconsistency. 132 A 'clinically' fertile married woman who cannot conceive as a result of her husband's infertility could become pregnant if she found an alternative, fertile male sexual partner. However we do not, as a society, expect her to take this step; rather, she will be provided with medical assistance. Yet a clinically fertile single woman or lesbian is expected to find an alternative sexual partner if she wishes to become pregnant. Such women have three choices: abandon any attempt to have a child; travel interstate to obtain assisted reproductive services, if possible within financial and employment constraints; or engage in a potentially unsafe casual sexual encounter. _____________________________________________________________________________________ 130 Griffith, above n 128. 131 Ibid. 'Clinical infertility' is an imprecise term that is difficult to define, but appears to mean that there is some medical reason why a woman cannot conceive. Infertility specialists have traditionally considered a woman to be infertile if, after 12 months of unprotected sexual intercourse, she has not conceived, even if there is no apparent reason for this failure such as blocked fallopian tubes. 132 The Fertility Access Rights Lobby has received legal advice to this effect from Peter Hanks QC (copy on file with the author).
